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‘THE GOOD OLD DAYS 








N February 18, 1935, when the deci- 
sions in the gold clause cases ( Nor- 

man v. B. & O. Railroad Co., 294 U. S. 

240, and following cases) were handed 

down, Justice McReynolds is reported to 

have said “It is not too much to say that 
the Constitution is gone.” Although the 
chroniclers who report this utterance 

(Pearson and Allen, The Nine Old Men, 

page 234) are not infallible, the dissent 

recorded in the official report expresses 
almost as much of foreboding and despair. Sentiments not dis- 
| similar have been expressed by many people, lawyers and others, 
© on other occasions well within our memories. This being true, 
| it is consoling to know that many past crises have been experi- 
enced and have been endured without disaster or even apparent 

» harm. 

j A century before Justice McReynolds voiced his lament, a 
man of massive gifts, the fabulous Daniel Webster, wrote: 
) “Judge Story thinks the Supreme Court is gone, and I think so 

m too” (Warren, The Supreme Court in United States History, 
| Vol. 2, page 10). This was apropos of the appointment of 
Roger Brooks Taney as successor to John Marshall. But Taney 
lived to be acclaimed as a learned and upright judge, as impar- 
/fial as any, except where the preservation of the slave power 
4 was concerned (Dred Scott v. Sandford, 19 How. 393). The 
fears expressed that his attitude would be in favor of exalting 


President Nossaman 
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state at the expense of national sovereignty proved to be particu- 
larly ill-founded. 

John Marshall, approaching the end of his great career, 
shared Webster’s pessimistic views. Despondently, he wrote to 
Justice Story: “The Union has been preserved thus far by 
miracles. I fear they cannot continue” (quoted in Seagle, 
Men of Law, page 300). And in 1837, Justice Story wrote 
concerming the decision in the Charles River Bridge case (11 
Pet. 420), that “the old constitutional doctrines are fast fading 
away” (Warren, Vol. 2, page 28). Chancellor Kent was equally 
despondent (id, page 29). The North American Review, a 
highly respected periodical, saw “the whole fair system of the 
Constitution beginning to dissolve like the baseless fabric of a 
vision.” Gloomily, it was assumed that the Constitution was 
“destined prematurely to perish” (id., pages 31-32). 

Not only was the Constitution on its way to oblivion, but 
the country itself was going to the dogs as fast as possible. 
Chancellor Kent quotes Story as saying that “everything is 
sinking down into despotism, under the disguise of a democratic 
government” (Warren, Vol. 1, page 796). And Thomas Jeffer- 
son had long before declared that the principle of judicial review 
of the constitutionality of legislation “would make the judiciary 

(Continued on page 339) 








HELP NEEDED FOR @hristmas JINX 


Organization of the yearly Christmas party of 
the Los Angeles Bar Association is under way. 
It will assume a gridiron character. Plenty is 
occurring in the political and legal spheres this 
year to afford excellent material for good satire 
and fun. Primarily, the need at present is for 
appropriate skits, sketches and songs. If you 
have a skit in mind, send it in! If you have only 
a sketch, let us have your outline; we’ll fill it in. 
Do it now! We need your help! Send it to the 
undersigned. 


JOSEPH N. OWEN, Chairman 
714 West Olympic Boulevard 
Los Angeles 15, California 
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American Bar President 


Addresses Record Crowd 


RECORD crowd turned out to the 

April meeting of the Bar Associa- 
tion, in the Biltmore Bowl, to hear 
Tappan Gregory, President of the 
American Bar Association. It was the 
largest meeting of the Los Angeles Bar 
Association in ten years. 

President Gregory recounted many 
interesting and humorous anecdotes of 
early Los Angeles history. His knowl- 
edge of early history hereabouts was 
considerable. Highlights of the more serious part of his address 
included the following: 





Tappan Gregory 


We seek ever to raise our educational standards, to continue 
the legal education of those already. admitted, to ascertain by a 
comprehensive survey of the profession whether or not lawyers 
are competent and are measuring up to the demands of those 
they purport to serve, for professional, judicial and public serv- 
ice. It is our aim to make available adequate legal service to all 
who need it at a cost within the means of those who will pay. 

Lawyers must serve well and with absolute fidelity all whom 
they represent. This, of course, includes their regular clients, 
clients who are able to pay liberally, who will perhaps employ 
them on regular retainers. Legal Aid organized in the larger 
centers throughout the country, administered unselfishly through 
the combined efforts of the Bar and of organized charities, is 
able to meet the needs of those unable to pay anything for legal 
service. At the request of the Army and Navy the Bar is being 
encouraged to collaborate in the continuation of legal assistance 
to those in the Armed Forces in peace time, a service that 
proved invaluable during the war. 


SERVICE TO THOSE OF MODERATE MEANS 
There is, however, one further class of persons, numbered in 
the tens of thousands throughout the country, for whom there 
has not been adequate provision until quite recently. 1 speak of 
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those persons, perhaps ninety per cent. of whom, or more, 
have never employed a lawyer, who need the assistance of law- 
yers, who are able to pay something, who are people of only 
modest means, proud, unwilling to accept charity and yet hesi- 
tant about seeking counsel lest their resources be insufficient to 
meet the fees they will be asked to pay. You have pioneered in 
this field with marked success. 

In some of the larger cities strong metropolitan bar associa- 
tions have set up what is sometimes referred to as Lawyer 
Reference Plans, under which a person coming to the bar asso- 
ciation seeking legal advice will be referred immediately to a 
lawyer whose name is taken in rotation from a panel of carefully 
selected volunteers and for which person an appointment will 
be made while he waits. 


PEOPLE WHO HAVE NEVER HAD A LAWYER 

The client becomes the client of the lawyer. The fee for 
the first conference is always rather nominal and independent 
arrangements are made between client and lawyer if further 
service is needed, with the lawyer agreeing to submit contro- 
versies over fees to the appropriate bar association committee 
and abide the result of the submission. One of the associations 
that was a pioneer in this field referred about 2,500 cases during 
this last year, and its representative, a young lawyer, interviews 
an average of sixty people a day and refers about 250 cases a 
month, and the people who come now, seeking help, have never 
before had a lawyer. 

This is not the socialized practice of law, it is quite the oppo- 
site. It is the greatest possible insurance against government 
control, for here the Bar itself is assuming the responsibility of 
making certain that all who need legal service shall have it. 

And always we keep before us for constant attention, the 
great objective of making the administration of justice simpler, 
cheaper, more certain and more prompt. 

Justice to be worthy the name must be justice under the law. 
Without the law there is only disorder and chaos. I think it 
was the elder Pitt who said “Where law ends, tyranny begins.” 
That tyranny means the glorification of the state, the state all 
powerful, the individual degraded. 

(Continued on page 344) 
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PEELER REVIEWS NEW 
HUSBAND-WIFE LAW 


OSEPH D. PEELER, an eminent au- 

thority on taxation and chairman of 
the Bar Association’s Committee on Tax- 
ation, gave an outstanding talk at the 
April meeting of the Association on, 
“The Revenue Act of 1948.” 

Peeler called it “Husband and Wife” 
legislation, and recounted the more im- 
portant changes, especially as they affect 
the community property law. 

Since no copy of the speech exists 
and since an outline will permit a more thorough coverage of his 
fine talk, the notes of Joseph Peeler are reproduced here: 





Joseph D. Peeler* 


A. GENERAL PROVISIONS. 


1. Not separate law but patchwork of amendments to 
various sections of the ,.Internal Revenue Code. 

2. No change in corporate rates. Withholding rates 
changed on compensation paid after May 1, 1948. 

3. 7% reduction in rates for most persons. Exemptions 
increased to $600. $600 old age exemption is new. 


B. CHANGES IN INCOME, ESTATE AND GIFT TAXES 
AFFECTING HUSBANDS AND WIVES ARE MOST IN- 
TERESTING AND MOST DIFFICULT. 

1. 1942 Act—first break in community property de- 
fense. Amendments passed without real argument. 
Highly discriminatory. Included: 





*Joseph D. Peeler was born at Nashville, T. , Sep ber 29, 1895. Lived 
in Huntsville, Alabama, in his childhood. A.B. Uni ity of Alabama, 1915. (DKE 
and Phi Beta Kappa fraternities.) 

Harvard Law School 1915-1917 and 1919-1920, LL.B, cum laude 1920. Editor, 
Harvard Law Review—2 years. 

Admitted to practice in Kentucky, 1920. Practiced in Louisville, Kentucky, 
1920-1929. Admitted to practice in California, 1929. Practiced in Los Angeles— 
1929 to date. Member of the firm of Miller, Chevalier, Peeler & Wilson, specializing 
in tax law. 

Military Service: World War I, 1917-1919, aviator in Air Corps, final grade of 
Captain. World War II, 1942-1945, Air Corps, final grade of Lt. Colonel. 

Hobbies: Hunting and deep-sea fishing. Family: Wife: Elizabeth Boggess 
Peeler, born Louisville, Kentucky. Children: Son, Stuart T. Peeler (18), student at 
Stanford; daughter, Joyce W. Peeler (12). 
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(1) Gift tax. Earner treated as complete 
owner. 1 

(2) Estate tax. Entire amount taxed to d 
earner—one-half taxed to other spouse if 
she had power of testamentary disposi- 
tion. Q 

(3) Legislation by states—community prop- 
erty laws passed by Oklahoma, Oregon, 
Michigan, Nebraska, Pennsylvania (in- 
valid) and Hawaii and proposed in New 
York and Illinois. 


tn 


Surrey plan proposed by Treasury worked out by 
American Bar Tax Section Committee, and passed 
by Congress over veto on April 2, 1948. 





3. Fundamental Purposes of New Law. 

A. Put community property and income back in 
same position it had before 1942 amendments: 

(i) Income split between spouses. 

(ii) Gift tax split, by taxing: 

(ii) Gift tax split, by taxing: (a) One-half of 
transfer to wife by husband; and (b) One- 
half each on transfer to third party. 

(iii) Estate tax. One-half of community prop- 
erty taxed in estate of spouse who dies 
first. 

B. Put spouses owning separate property in same 
tax position as those owning community prop- 
erty. 

I. INCOME TAX. 

1. As of January 1, 1948, spouses may file joint returns, 
split net income, compute tax on one-half, and multiply by 
two. Same effect as for community income. Even in Cali- 
fornia, this will produce lowest total tax in all but rare cases 
(Losses). Very helpful where one spouse has separate es- 
tate. However, even as to community property income, 
questions might arise on property acquired prior to 1927. ! 

2. Advice. File joint income tax returns in all cases un- tate 
less clear reason to contrary appears. a! 
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3. Estimated tax. Can file new estimates on basis of 
new law, by June 15, September 15, or January 15. Won't 
affect final return. 

II. GIFT TAX. 

1. Community Property. 1942 amendment repealed as 
of April 2, 1948. 

(a) Gift to Spouse. Half taxed; treated as already 
owning half. 
(b) Gift to Others. Half taxed to each spouse. 

2. (A) Gift to Spouse: 

(1) Marital deduction allowed equal to half of 
property value. Must be outright gift—not 
life estate or terminable interest, if husband 
retains any power or reversion. Joint ten- 
ancy O.K. Trust with power of appointment 
O.K. 

(2) No marital deduction allowed for community 
property. Status: 

(a) Determined by state law generally. 

(b) However, community property converted 
in 1942 or after April 1, 1948, still 
deemed community property for this 
purpose. 

(B) Gifts to Third Parties. 

(1) If other spouse consents, can treat gift as 
made equally, half by each spouse. It is not 
mandatory. Depends on gift tax brackets, 
exemptions used, etc. Check entire situation 
in each case. 

(2) Advice. Generally, gifts to other spouse ac- 
complish no income or estate tax benefit 
and may result in some gift tax. Don’t make 
them without good reason. However gifts 
to others can be very helpful taxwise, in es- 
tablishing separate estates for children, etc. 


III. ESTATE TAX. 
1. Effective as of January 1, 1948, but can’t increase es- 


tate tax where decedent died between January 1 and April 
2, 1948. 
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2. Community Property. 


A. 


B. 


1942 Act amendments repealed as of January 1, 
1948. 
Effect: Half of community property taxed to 
spouse who dies first. Includes taxable transfers 
prior to death, such as gifts in contemplation of 
death. 


3. Separate Property. 


A. 


All included in decedent’s gross estate, deducting 
expenses, family allowances, debts, etc., to pro- 
duce “adjusted gross estate.” 

Marital Deduction. Allowed up to 50% of “ad- 
justed gross estate” for amounts “passing”’ out- 
right to surviving spouse :. 

(1) Can “pass” by will, by joint tenancy, by 
statutory election, by succession, or by tax- 
able gift prior to death. 

(2) Outright transfer safest. 

(3) Not allowed for “terminable interest’ such 
as life estate. Trust O.K. if wife receives 
currently all the income of the trust and 
has sole, general power of appointment. 
Purpose to make it taxable in her estate, 
like community property. Check law care- 
fully and watch regulations. Tricky. 

(4) Life Insurance. Payable in _ installments 
with general power of appointment may be 
O.K. but check law. 

(5) Common Disaster provision. Not to exceed 
six months O.K. if spouse survives. 

(6) Not allowed where spouse disclaims and it 
passes to others. 

(7) Not allowed where spouse gets it by dis- 
claimer of others. 

(8) Property must be included in decedent's 
gross estate—foreign real estate doesnt 
qualify. 

(9) Watch out for death taxes. To get maxi- 

(Continued on page 346) 
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PSYCHOPATHIC COMMITTEE 
TELLS INTERESTING WORK 


By Steadman G. Smith, 
Chairman, Psycopathic Court Committee 





T IS probably true that most lawyers 

admitted to practice in this state sel- 
dom have occasion to appear before our 
Psychopathic Courts. However, this is 
not due to the lack of business handled 
by these courts. For instance, during 
the year 1946-1947, 5141 new cases 
were heard in the Psychopathic Court 
of Los Angeles County alone, to which 
must be added 567 other cases of re- 
turned probations, giving a grand total 
of 5708 hearings. During the same period of time this county 
spent a total of $139,160.05 for private sanitarium care alone, 
to maintain the 6294 patients which it is required to assist at its 
own expense. Remembering that this is only one county in one 
of the forty-eight states of one country, it can be appreciated, in 
at least a small way, the extent of the problem which confronts 
the human race. 





Steadman G. Smith* 


INTERESTING CASE HISTORIES 

Turning to another phase of the problem, consider the fol- 
lowing histories : 

A woman 46 years of age, in the prime of life, with a back- 
ground of culture, mother of two children, both of whom were 
attending college, wife of a man prominent in public life, who 
has suffered an acute depression and attempted suicide. Under 





*Steadman G. Smith was born in Hammond, Lake County, Indiana, May 20, 
1898. After moving to Chicago, he attended the public schools there and spent four 
years at the University of Illinois, in Literature, Arts, Science and Pre-Legal work. 
During 1918 he saw domestic service in the U. S. Army. His legal education was 
completed at the Univ. of Chicago, 1923, with the degree of LL.B. 

Following admission in Illinois, 1922, he engaged in general practice at Chicago 











until October, 1923, when id was d in Los Angeles. Admission in 
California was in 1924. Until 1926 he was employed by Calfornia Bank in its 
escrow, gage and coll I loan departments. 

Since 1926 he has d i ly in the general practice of law in Los 


Angeles, giving special attention to Estate and Tax Planning. February 1, 1945, he 
joined in forming the firm of Westover & Smith, with Wyckoff Westover, son of 
former Superior Court Judge Myron Westover. Smith has been chairman of the 
Los Angeles Bar Association Committee on Psychopathic Court, twice a delegate to 
the State Bar Conference, and active on other Bar ociation Committees. 
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supervision of the Mental Health Department of the Superior 
Court, formerly the Psychopathic Probation Department, she 
was placed in a sanitarium and prompt electro-shock therapy 
brought rapid improvement. After a period of only two months’ 
care, she was able to resume her home duties. 

A young woman suffered a breakdown after her enlistment 
in the Waves. Following prompt medical treatment and kind 
consideration by the various cooperative departments of the local 
Psychopathic Court, she obtained an excellent recovery and re- 
turned to useful life in her parents’ home. This will serve to 
illustrate the vast amount of good which can result from proper 
administration of all departments having to do with the psycho- 
pathic courts. 

Unlimited opportunity lies ahead in this particular field. In- 
terest in it all over this country continues to grow. The ree- 
ords are replete with instances where those formerly in the 
service of their country have been rehabilitated and returned to 
useful lives by administration of this new, intelligent help. 

A study of the provisions in the Welfare and Institutions 
Code, having to do with commitments by the Psychopathic 
Court, was made. Visits were had to the Psychopathic Court 
and its operation observed. Studies were made of various other 
phases of this one large problem, such as the effect of commit- 
ment upon the title to real property, the physical facilities avail- 
able for use of those committed by the Psychopathic Court, ete. 

It was at once appreciated that the physical facilities available 
for treatment and care of those found mentally defective were 
most inadequate. California’s eight state hospitals and homes 
for mentally deficient, during 1947, held over 7000 more patients 
than “normal capacity.” 


PROPOSED METHOD OF COMMITMENT 
An investigation of the proposed third method of securing 
commitment to state mental hospitals, viz., by certificate of two 
physicians to the hospital superintendent, was made and reported 
upon favorably. Previously there were only two methods of 
obtaining such admission: First, by voluntary commitment, and, 
second, by order of the Psychopathic Court. It is to be hoped 
that this third method will permit of persons securing admission 
(Continued on page 340) 
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Silver Memories 
FB CB CR CB CB CB CB CRIME 


Compiled from the Daily Journal of June, 1923 
By A. Stevens Halsted, Jr., Associate Editor 








Following a long illness, Judge 
James C. Rives, veteran Los Angeles 
County Superior Court Judge, died. 
He was the oldest judge in point of 
service on the local Superior Court 
bench, having served since 1906. 
Judge Rives has presided in the pro- 
bate department since his election to 
the bench in 1906. He has handled 
the entire probate business of the 
courts of this county for 16 years, 
amounting to hundreds of millions of dollars annually. He 


was known as a jurist of flawless record. 
* * * 





“Steve” Halsted 


The Santa Rosa band of Mission Indians of Riverside 
County may regain possession of about 5,000 acres of land 
from the Southern Pacific Railroad and others as the result 
of a ruling by Federal Judge Benjamin Bledsoe. The deci- 
sion arose out of an action by the railroad to quiet title to 
the acreage, the government resisting on the ground that the 
lands belong to the Indians and are not part of a govern- 
ment grant made to the railroad as compensation for ex- 
tending its transcontinental system. 

oe s 

Asa Keyes has been appointed District Attorney by the 

Board of Supervisors to succeed to the post of Thomas Lee 


Woolwine, who has resigned. 
4% 


With the voters’ approval of a $7,500,000 bond issue for 
anew City Hall, officials announce that the structure will 
be located at First and Main Streets. 
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Charles W. Fricke has been appointed Chief Deputy to 
District Attorney Asa Keyes. His appointment to the re- 
sponsible position is not a surprise as he has had an enviable 
record in the District Attorney’s office. Mr. Fricke’s biggest 
case in the Los Angeles courts was the prosecution of Clara 
Phillips, famous hammer murderess. 

“ere 

“The liquor problem is the most important question now 
before the American public,” Ben Geiss, former assistant to 
the Attorney General, told a convention of district attorneys, 
He urged the delegates to work hard against the proposal for 
the restoration of light wines and beer, saying their coming 
back would mean a return to wet conditions. He maintained 
that 90% of the drinking before prohibition was confined to 


these lighter beverages. 
a 


Russell Graham is expected to be appointed to succeed 
Herbert N. Ellis, who recently resigned the post of Special 
Assistant U. S. Attorney in charge of the prosecution of 


prohibition cases. eae 


Reports are current at the University of California that 
Orrin Kipp McMurray, professor of law and one of the lead- 
ing legal authorities in the county, has been selected by 
President-elect W. W. Campbell as Dean of the California 
School of Jurisprudence. Professor McMurray has been a 
member of the law school faculty since 1902 and is now at 
Columbia University as a visiting professor. He is a na- 
tive of San Francisco and a graduate of the University of 
California. a i 

Judge Robert M. Clarke, senior vice-president of the Los 
Angeles Bar Association, addressed the students of the 
U. S. C. College of Law on “The History of the California 
Bench and Bar.” E. A. Meserve, former president of the 
Bar Association, also addressed the future lawyers. The 
annual addresses by members of the Bar Association to the 
law students was inaugurated last year for the purpose of 
bringing the prospective lawyer into closer touch with those 
already in the profession. Assistant Dean Charles E. Milli- 
kan presided. 
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THE LIFE OF ROSCOE POUND 


Biography by Paul Sayre, published by the College 
of Law Committee, State University of Iowa 
(1948), lowa City, Iowa. 412 pages. $4.50. 





Reviewed by Sayre Macneil, Dean 
Loyola University, School of Law 





FUNGUS (edible or not I know 

not) is named “Roscoepoundia” and 
Sayre’s hefty volume could well be titled 
“Roscoepoundiana.” The loving and some- 
what hero-worshipping disciple (Sayre 
took his S.J.D. under Pound in 1925), 
has collected a great store-house of mis- 
cellaneous material regarding perhaps 
the most versatile, learned, widely ac- 
quainted, highly controversial figure in 
the law world of today. 

Aged 77 years, with a record of over half a century teaching 
in botany and one or another system of law, prodigious writer, 
committeeman and public officer, Pound is now whiling away 
his ten hours of hard work per day' in Nanking, renovating the 
Chinese system of justice. As to Pound’s mental equipment: 
His Latin New Testament was tackled at the age of 6 years ;? 
Greek began with his father, the judge, not long after.* At col- 
lege he “liked to out-think, out-work, and out-eat his competitors. 

."* Up to date he has not slackened in any branch of this 
trilogy. Expertly zestful in botany, witchcraft, law, Masonry, 
state craft, cheeses, baseball, philosophy, battlefields, knapsacking, 
and music, the overall encyclopaedic mind is housed in a body 





Dean Macneil* 


mw 


(3) p. 60. 


(1) 92. 
(2) 59. (4) p. 65. 





*Dean Sayre Macneil was born in Los Angeles, 1886. Schooling: Los Angeles 
and Azusa City grammar schools, Citrus High School and Pasadena High School; 
A.B., University of California, 1908; LL.B., Harvard, 1911 

siete’ law in Los Angeles with the O’Melveny firm, 1912-1926. Taught 

Property and Municipal Corporations under Dean Roscoe Pound at Harvard 
pag! School, 1926-1933; has taught Equity and Community Property at Loyola Law 
School, Los Angeles, since 1940 (Dean thereof - 1941). 

Secretary Los Angeles Municipal Charities Commission 1915-1916; with U. S. 
Food Admn. in San Francisco 1917-1919; Member: Calif. Committee of Ber Exam- 
iners 1935-1937; Calif. Code Commission since 1944; American Law Institute; 

ican Academy of Arts & Sciences; director Los Angeles Legal Aid Foundation. 
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of prodigious physical strength and endurance. Even at lowest 
temperatures he has worn no overcoat since boyhood.*® 


MAY NEVER WRITE AUTOBIOGRAPHY 

“Pound himself has put his files completely . . . at my 
disposal.’”’® Pretty surely he also reconstructed orally to Sayre his 
own version of some of the controversies of his life. I suspect 
that this means that Pound will never attempt an autobiography 
—counting on Sayre for the collection of raw material for a 
future, definitive biography. 

I do not think this is that volume. It is great fun to browse 
through. It is hard to read. 

District Judge Charles Edward Wyzanski, Jr., made a judi- 
cial appraisal of the volume’ which is not likely to be reversed. 
As to Pound he says, “All of us stand in the shadow of a scholar 
so much bigger than ourselves that it is hard to measure with 
accuracy the place he will be accorded in American jurisprudence. 
But Sayre with all his extravagance has probably come nearer 
to the mark than Pound’s detractors.” 

I fancy all of us Sayres are on Pound’s extravagant side. 
Though I was once cruelly disappointed in Pound. About 1926 
he was polishing some lectures in Los Angeles. A room and a 
secretary were provided for him in the offices of the late H. W. 
O'Melveny. I introduced Dean Pound to Mr. O’Melveny. I 
eagerly awaited a royal symposium of jurisprudence. All I got 
was their discussion of the odd desert plants and flowers that the 
heavy-spectacled botanist had noted from the Santa Fé train 


windows. 


DEAN MACNEIL’S DIARY NOTATIONS 

For many of Pound’s former students a ramble through this 
volume will arouse nostalgic memories. I was incited to explore 
my law student diaries of 1910-1911. From September’s “9 
o’clock—Equity I1I]—Pound’s first lecture here”’—through Mr. 
Beale’s private admonition a few days later, “Pound the ‘coming 
man,’” there are references to “long talks” in his office and 
elation over his promise of an article for the Harvard Law Re- 
view. But the “Roscoepoundiana” which currently loomed large 


(5) p. 184. 
(6) p. 9. 
(7) The Harvard Law School Record, Mar. 9, 1948. 


(Continued on page 340) 
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JEFFERSON P.CHANDLER 


1872-1948* 





|‘ THE recent passing of Jefferson P. Chandler, the Los Ange- 
les Bar lost one of its outstanding members. Mr. Chandler 
was born at St. Joseph, Missouri, on January 6, 1872, and was 
admitted to the California Bar in 1895, having come with a fine 
scholastic background as a graduate of Princeton University and 
Columbia Law School. He served as President of the Los Ange- 
les Bar Association in 1914. He took great interest in the ac- 
tivities of the American Bar Association and some years ago 
was the father of a plan for its reorganization, which gave the 
association new life and greatly extended and expanded its 
standing and influence. 

Mr. Chandler was what every worthy lawyer aspires to be- 
come. He possessed high nobility of character, an instinctive 
sense of justice, generous fairness to antagonists in controversy, 
profound learning in the law, devotion to the causes of clients, 
kindness, patience, friendliness, and the gracious manners of a 
cultivated gentleman. He knew the value of words, and in his 
arguments before the courts, conducted them with a dignity and 
simplicity that reflected a background of culture and intelligence. 
He commanded immediate attention when he arose to speak. 

Be It ReEso.vep that this association spread upon its minutes 
this resolution as a memorial to the memory of Mr. Chandler, 
and send an engrossed copy to Mrs. Chandler as an expression 
of this association’s deep sense of personal loss and of sympathy 
to Mrs. Chandler. 

/S/ Epwarp D. Lyman, Chairman 
/S/ MarsHALiL STIMsoNn 
/S/ Oscar LAWLER 


sp loti : d 


} 
7 . 
Bar Association, on April 2, 1948. 





d by the Board of Trustees of the Los Angeles 





The eyes of the world watch each test of the constitutional 
structure of the United States. The keystone of that structure 
is its independent judiciary. It remains for the judiciary to fit 
its actions so perfectly to the needs of each opportunity that they 
will strengthen the case for a government of laws as the best 
guaranty of human liberty—Justice Harold H. Burton. 
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Construction Loan Priorities 


By Bruce Wallace 








COMMON, if not distinctive, feature 

of construction loans secured by mort- 
gage or deed of trust on real property 
that is to be improved is the advance- 
ment of the loan funds in installments 
as the work progresses. During con- 
struction those who contribute labor, 
material, services or skill to the im- 
provement of the property may become 
entitled to statutory liens thereon.* 

Bruce Wallace* Such a situation raises problems of 
priority in the solution of which considerable mauling is given 
to the idea that different liens upon the same property have 
preference according to the time of their creation. Inquiry into 
these problems has recently been stimulated by the practices of 
subcontracting, stockpiling and wholesale speculative building? 





PRIOR RECORDATION NOT ALWAYS SUFFICIENT 

One disarming statement from a number of California cases 
would seem to make the solution very simple indeed. It is that 
a prior recorded mortgage takes precedence over liens for labor 
or materials subsequently furnished.* These cases were not con- 
struction loan decisions involving future advances of loan funds; 
and the statement was accurate enough on the facts to which it 
was applied. It was also true as reflected in certain building 


1See Calif. Comnst., art. XX, sec. 15; C.C.P. 1183. 

2Recent and provocative suggestions of legal bibliography are found in George 
E. Osborne’s “Cases & Materials on Property Security” (1940), footnotes on pp. 
159- 72, 356-68. 

3See Williams v. Santa Clara Mining Assn., 66 C. 193, 201 (1884); Middleton 
v. Arastraville Mining Co., 146 C. 219, 225 (1905); San Pedro Lumber Co. v. 
Wilson, 4 C.A. 2d 41, 42 (1935). This statement has been found in some ten 
California cases. These footnotes are suggestive but by no means exhaustive. 





*Bruce Wallace is Associate Counsel, Pacific M 1 Life I e Company, 

Los Soot. Born 1896, Santa Ana, California. 
in < fields and taught school at Carlsbad, New Mexico. 

First ‘Li 13th during i World War 
Attended Pomona Tellers (Phi Beta Keppe, football and track, President Asso- 
ciated Students, A.B. cum laude). Harvard University student in government, 
history and economics; John Harvard Scholarship). Sesiord Law School (J. D. 
1926). Admitted to California Bar 1927. 

With Dryer, Castle & Richards ae ee pom e). Gibson, Dunn & 
Crutcher four years (on Richfield receivership ~ 4 I Life Insurance Com- 
pany twelve years (on law relating to investments in and om aul estate). 
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loan cases where the mortgagee was obligated’ to advance loan 
funds during construction.* 

There are circumstances, however, under which the dictum 
in question, when so broadly phrased, would misstate the law. 
For example, in one instance where first a building loan mort- 
gage (deed of trust) was duly recorded and delivered to the 
mortgagee, and then mechanics’ liens attached, and thereafter 
the mortgagee advanced some $42,000, all of the liens were held 
to have preference over the prior recorded mortgage.5 In that 
case, when the liens attached, the mortgagee was not yet obli- 
gated to advance the loan funds; the borrower’s note had not 
at that time been delivered and the mortgagee’s offer to make 


the loan had specified such delivery as one of the acts to com- 


prise acceptance of its offer. 

Perhaps in simple theory it should not be said that a lien 
arises before there is a claim or duty for it to secure ;® but for 
many years it was the California rule that mechanics’ liens took 
priority from the furnishing of the particular labor or material 
only in the absence of a valid general building contract between 
the owner and a general contractor, and that otherwise they 
dated from commencement of construction.’ 

Furthermore, the priority section of our mechanics’ lien stat- 
ute was amended in 1931 for the apparent purpose of abolishing 
the general contract distinction and giving all liens priority from 
commencement of construction.’ Considered opinion appears to 
be uniform that the amendment did just that. There have been 
a few decisions applying the old rule since the amendment, but 
on facts which occurred before its effective date.'® 


GENERAL RULE ON FUTURE ADVANCES 
The problem simplifies itself when the construction loan 
cases are properly considered as of the general group on priority 
between a recorded mortgage securing future advances and in- 


~ 4See Valley Lumber Co. v. Wright, 2 Sas) 288, 290 (1905); Smith v. Anglo- 
California Trust Co., 205 C. 496, (00-1 (192 

5Western Loan & Buildin Co. v. Scheib, 8 C. 386, en" (1933). 

Ooce CC, 2882; 33 Amn Jur. 419; 58 CIS. 8265 cf 2909, 

7See McClain v. Hutton, 131 C. 132° rr (1900) ; a v. Glas, 154 C. 249 
(1908); Simons Brick Co. v. Hetzel, 72 C.A. 1, 5-7 (1925); Powers v. Soule- 
noe ae ce 209 C. 557, $601 (1930). 

ee 
9See 5 S.C.L.R. 312, 318; cf. K. & K. Brick Co. v. Brooke, 118 C.A. 192, 


195 (1931). 
3 ago Building Material Servic v. Wallin, 116 C.A. 527 (1931); 


e 
K. & K. Brick Co. v. Brooke, 118 C.A. 198 °(1931); Consolidated Lumber Co. v. 
Bastien, 118 C.A. 267 (1931). 
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tervening liens which arise between the time of such recordation 
and the time when the future advances are made. Here two 
rules are generally stated. 


First, if the advances are obligatory, they are superior to 
intervening liens.1! The obligation may be oral,!* though this 
would not be recommended as a prudent loan practice because 
of the relative uncertainty of proof. The obligation may be 
conditional,’* as indeed it is in most construction loans. Even 
an alternative obligation (such as a promise to disburse to the 
owner or the contractor) would appear to be sufficient.1* How- 
ever, a promise to disburse or not, at the lender’s option, may 
be illusory and hence a dangerous invitation to priority trouble.™ 
Sound loan practice would suggest a firm written construction 
and loan agreement to be executed by the owner and lender, 
certainly prior to commencement of work and probably before 
recordation of the mortgage.’® 


Second, if the advances are optional, they are superior to 
intervening liens of which the mortgagee does not have “actual” 
notice,’* but subordinate to those of which he does.?* It is 
clearly stated that the notice must be actual and held that the 


1lFickling v. Jackman, 203 C. 657, 662 (1928); Hayward Lumber and Invest- 
ment Co. v. Corbett, 138 C.A. 644, 648 (1934); and see Smith v. Anglo California 
Trust Co., 205 C. 496, 501-2 (1928); Atkinson v. Foote, 44 C.A. 149, 161-2 
(1919). 

12Lumber & Builders’ Supply Co. v. Ritz, 134 C.A. 607, 610-11 (1933); Machado 
v. Bank of Italy, 67 C.A. 769, 775 (1924); and see Tapia v. Demartini, 77 C. 
383, 386 (1888). 

13E. K. Wood Lumber Co. v. Mulholland, 118 C.A. 475, 478 (1931); Ham- 
mond Lumber Co. v. Roubian, 137 C.A. 155, 162 (1934); Hayward Lumber and 
investment Co. v. Corbett, 138 C.A. 644, 647-8; and see Fickling v. Jackman, 203 
C. 657, 659 (1928). 

14See C.C. 1448-51. 

15See Shortell v. Evans-Ferguson Corp., 98 C.A. 650, on (1929); 12 Am. 
Jur. 611; but cf. Thomas v. Anthony, 30 cA, 217, 222 (19 

16Read Western Loan & Building Co. v. ‘Scheib, 218 C. 6 (1933), with this 
time element in min 

17Tapia v. Demarti ini, 77 C. 383, 387-8 (1888); and see v. First Mort- 
gage Corp., 121 C.A. 587, 602 (1932); Atkinson v. Foote, 44 Oe 149, 163 (1919); 
Lumber & Builders’ Supply Co. v. Ritz, 134 C.A. 607, 610-11 (1933). 

18Savings & Loan Society v. Burnett, 106 C. 514, 533 (1895); Althouse v. 
Provident Mutual Assn., 59 C.A. 31 (1922); and see W. P. Fuller & Co. v. 
McClure, 48 C.A. 185, 189-92 (1920); Lanz v. First Mortgage Corp., 121 C.A. 
587, 602-3 (1932). So-called protective advances, e.g. for taxes or fire insurance, 
stand on somewhat different footing. Though not obligatory, they are induced 
by a certain element of compulsion in the necessity of protecting the security. 
See Security-First National Bank of Los Angeles v. Lamb, 212 C. 64, 68-9 (1931); 
Windt v. Covert, 152 C. 350, 352-4 (1907). Where such advances are to retire 
a superior lien, €.C. 2876-7 authorizes addition of the amount to the claim secured 
by the mortgage. See also Weinreich v. Hensley, 121 C. 647, 652 (1898); Bri- 
chetto v. Raney, 76 C.A. 232, 240-1 (1926). Subrogation to the benefits of the 
superior lien is also available. C.C. 2904; and see Berkeley Trust Co. v. Miller, 
23 C.A. 315, 317 (1913); Ketchum v. Crippen, 37 C. 223, 227 (1869); Savings & 
Loan Society v. Burnett, 106 C. 514, 536 C1895) ; Tiffany on Real Property, 3rd 
edn., vol. 5, pp. 336-8. Where no prior lien is involved, e.g., insurance or neces- 
sary repairs, the principle is much the same, but the authority unquestionably 
thinner. See Citizens’ Savings Bank of San Diego v. Mack, 180 C. 246, 250 
(1919), a pledge case citing a text on chattel mortgages. 
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constructive notice of recordation (of the intervening lien) is not 
enough.’® It may, however, be argued that the constructive 
notice imputed to a principal from actual notice to his agent is 
sufficient.?° 


APPLICATION TO CONSTRUCTION LOANS 


Some of the construction loan cases seem to disregard the 
question of notice, stating that where the advances are optional 
the lien of the mortgage is postponed to the respective dates as 
of which the advances are made, and suggesting that “a different 
rule prevails” as to such advances in such cases.*4 Is it really 
necessary to go that far? One cannot very well arrange to make 
a construction loan without knowledge that construction is con- 
templated. In the ordinary course his control of the funds and 
his progress inspections should keep him in close touch with the 
work. If he does not indeed have actual notice when mechanics’ 
liens do arise, he would seem to have something very close to it— 
every power, opportunity and warning to so inform himself. In 
any event what he has is close enough to satisfy the courts.” 
In conservative construction lending it is taken for granted that 
optional advances yield preference to intervening mechanics’ 
liens. 

Various practical expedients have been devised to diminish 
this lenders’ risk. An adequate lien and completion bond is de- 
sirable ; getting one has often been a practical impossibility. Dis- 
bursement of loan funds only on presentation of receipted labor 
or material bills in like amount is cumbersome, inconclusive and 
quite unpopular with most builders. Holding out the final in- 
stallment until expiration of the lien period is common but not 
necessarily adequate protection. An A.T.A. title policy insures 
against mechanics’ liens but ordinarily is not obtainable until 
completion of construction. The mechanics’ lien endorsement on 
the usual mortgagee’s policy insures recordation of the mortgage 


19Savings & Loan Society v. Burnett, 106 C. 514, 533 (1895); and see Tapia 
. Demartini, 77 C. 383, 387 (1888); Lanz v. First Mortgage Co., 121 C.A. 587, 
602 (1932). 

20See Atkinson v. Foote, 44 C.A. 149, 163-5 (1919). 

21See W. P. Fuller & Co. v. McClure, 48 C.A. 185, 191-2 (1920); Fickling v. 
Jackman, 203 C. 657, 662 (1928); Smith v. Anglo California Bank, 205 C. 496, 
al Hayward Lumber & Investment Co. v. Corbett, 138 C.A. 644, 649 
(1934). 

22See cases last cited and Lumber & Builders’ Supply Co. v. Ritz, 134 C.A. 
ll 610 (1933); Western Loan & Building Co. v. Scheib, 218 C. 386, 387, 389 
(1933). 
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before commencement of construction and is good protection if 
advances are obligatory; but if they are optional, the lender stil] 
has his risk. 


DANGER OF ANTICIPATING ADVANCES 


In most building loan contracts the lender’s obligation to ad- 
vance the loan funds is conditioned upon construction reaching 
certain points of progress. Such are the vicissitudes of esti- 
mates, plans and costs that lenders are frequently asked to dis- 
regard these conditions and put out money ahead of time. May 
they safely do so, or does the advance thereby become optional 
rather than obligatory? It does in some states, thus yielding 
priority to intervening mechanics’ liens.?* Elsewhere it is pro- 
vided by statute that construction loan advances take priority 
only so far as they actually go into construction, for example by 
payment of labor or material bills.** A third view protects 
anticipatory advances if, but only if, the disregarded condition 
does subsequently occur.”® 





28See Peasley v. Evans, 82 N.H. 313, 133 A. 448 (1926); cf. Williams ». 
Whitinsville Bank, 283 Mass. 297, 186 N.E. 502 (1933). 

24See Lumberman’s Insurance Co. v. Russo, 108 N.J. Eq. 407, 155 A. 388 
(1931); Weiss v. Natchez Investment Co., 166 Miss. 253, 140 S. 736 (1932); 
American Digest, Mortgages, Key 151 (3). 

25See Stein v. Davidson, 110 Conn. 4, 147 A. 1 (1929); Swaye v. Murphy, 
126 Conn. 497, 12 A. 2d 547 (1940). Blunt logic and common sense would seem 
to commend this view. : 








NOTICE 


The Butietin faces the not unpleasant task of de- 
ciding which material to publish. The choice has been 
made in favor of the “local boys.” So-o-o, New York 
Justice Bernard L. Shientag’s excellent article on, “Cross- 
Examination—A Judge’s Viewpoint,” will be continued 
until next month. 

Even though an unusually large BULLETIN is being 
published this month (40 pages), all the space is taken 
by material by or about members of the Los Angeles 
Bar Association. 
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California seems not to have squarely and finally passed upon 
this question. A mortgagee may squeeze a little encouragement 
from a few of the local cases*® but our Supreme Court has not 
yet cast any very visible mantle of protection about the prevalent 
practice of anticipating advances.?* Construction lenders may 
well heed warning from counsel familiar with the out of state 
cases on this point before the rising market on completed hous- 
ing so rounds off or falls off as to no longer provide the practical 
solution of a sale price adequate to pay off all claimants and 
leave a profit in addition. 





26See E. K. Woed Lumber Co. v. Mulholland, 118 C.A. 475, 478 (1931), and 
Remington v. Mutholland, 118 C.A, 479 (1931), two appeals from the same judg- 
ment. Here the agreement was to make advances in such sums as lender’s appraiser 
should recommend during construction and not otherwise. The Court said, “The 
only option given was in the time and amount of each advancement during the 
progress of the work.” These advances were held superior to intervening mechanics’ 
liens. See also Foelimer v. Midway Lime Co., 119 C.A. 192 (1931). 

27See Cummins v. Bank of America, 17 C. 2d 846 (1941), where advances 
were conditioned upon specific written authorization from the borrower; the lender 
disregarded the condition and was allowed to foreclose for only that portion of 
the anticipatory advances which actually went into construction. Here our Court 
was very close to the New Jersey and Mississippi point of view above noted. Note 
also the attitude taken earlier in Hampton v. Christensen, 148 C. 729, 739 (1906). 
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Chairman 

Edward Clayton Jones 
Board Member 

Talmage V. Burke 

Huston T. Carlyle 

Sidney A. Cherniss 


PRACTICE 


William P. Gray 
Marshall Gumbiner 
Richard H. Keatinge 
John W. Loucks 
Arthur Pugh 
Frederic H. Vercoe 


1948 JINX COMMITTEE 


Col. Joseph N. Owen 
Chairman 

Herman F. Selvin 
Board Member 

George M. Breslin 

Hon. Kenneth Chantry 

E. Avery Crary 


Stephen M. Farrand 
George Harnagel, Jr. 
James H. Howard 

I. B. Kornblum 
George R. Larwill 
Lowell Matthay 
George Stahlman 


COMMITTEE ON JUDICIAL CANDIDATES 


B. J. Bradner 
Chairman 

Henry G. Bodkin 

H. Eugene Breitenbach 

Gordon L. Files 

Moe M. Fogel 

John M. Hall 

Edna Covert Plummer 


Arlo D. Poe 
Richard B. Richards 
Allan G. Ritter 
Walter O. Schell 
Vernon P. Spencer 
Richard A. Turner 
W. W. Wailace 
Loyd Wright, Jr. 
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JUNIOR BARRISTERS COMMITTEE 


Edward C. Jones 
Chairman 

Robert M. Barton 
First Vice Chairman 


David Agnew 
Second Vice Chairman 
Edward C. Freutel, Jr. 
Secretary-Treasurer 


COMMITTEE ON JURY SELECTION 


Burdette J. Daniels 
Chairman 

Robert H. Dunlap 
Board Member 

Lon A. Brooks 

Ben C. Cohen 

Hudson P. Hibbard 

Henry E. Kappler 


Walter F. Keen 

George W. Loring 
Chalmers L. McGaughey 
Sidney A. Moss 
Richard B. Newton 
Ronald C. Roeschlaub 
Benjamin W. Shipman 


COMMITTEE ON JUVENILE COURT 


Allan L. Leonard 
Chairman 
Lewis B. Binford 
Board Member 
John W. Eagle 
Betty B. Gillette 


Aubrey N. Irwin 

Stanley C. Lagerlof 
George G. Shapitric 
Harold A. Slane 

Ruth Bettis Ward 
Elisabeth Eberhard Zeigler 


COMMITTEE ON LAW LECTURES 


Ross C. Fisher 
Chairman 
Dana Latham 
Board Member 
Rufus Bailey 
Robert B. Ballantyne 


Homer D. Crotty 
George I. Devor 
Philip A. Loomis, Jr. 
Brenton L. Metzler 
William A. C. Roethke 
David Tannenbaum 


COMMITTEE ON LAW LIBRARY 


Harold A. Black 
Chairman 

F. A. Knight 
Board Member 

Daniel W. Chapman 


Thomas S. Dabagh 
Lauder W. Hodges 
Albert W. Leeds 
Maurice Saeta 
Willis Sargent 


COMMITTEE ON LAWYERS’ REFERENCE SERVICE 


H. E. Breitenbach 
Chairman 

John Berryman, Jr. 

Thomas S. Bunn 

Richard Davis 

E. E. Hitchcock 

Herbert A. Huebner 

Thomas W. Hughes 


George C. Lyon 
Harry C. Mabry 
Sampson H. Miller 
Richard W. Sprague 
Edward S. Washburn 
Marshall Gumbiner 
Junior Member 
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COMMITTEE ON LEGAL AID 


Newton E. Anderson 
Chairman 

Richard C. Waltz 
Board Member 

Charles Perry Gould 


Glen E. Huntsberger 

Louise Mason 

T. Paul Moody 

George M. Wiener 
Junior Member 


COMMITTEE ON LEGISLATION 


J. W. McKinley 
Chairman 
Frank C. Weller 
Board Member 
Edward L. Compton 
Hon. Thos. J. Cunningham 
James C. Ingebretson 


Warren E. Libby 
Joseph H. Rose 
Hugo A. Steinmeyer 
Clyde C. Triplett 
Bruce Wallace 
James C. Greene 
Junior Member 


COMMITTEE ON MEMBERSHIP 


Augustus F. Mack, Jr. 
Chairman 

Edward C. Jones 
Board Member 

Leon B. Brown 

John P. Crutcher 


Mortimer Kline 

Wm. A. Sherwin 

Everett W. Thompson 

Robert M. Barton 
Junior Member 
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COMMITTEE ON MUNICIPAL CORPORATIONS 


James H. Mitchell Ray C. Eberhard 
Chairman Jackson Andrew Jordan 

Aubrey N. Irwin Harold W. Kennedy 
Vice Chairman Francis Haynes Lindley 

Donald P. Nichols Arvin B. Shaw, Jr. 
Board Member Charles C. Stanley, Jr. 

John F. Bender Leslie R. Tarr 

Louis H. Burke George K. Whitworth 

Leon T. David 


COMMITTEE ON MUNICIPAL COURT REPORTERS’ 


EXAMINATION 
J. Harold Decker Robert A. Cushman 
Chairman Bertram L. Linz 


Stevens Fargo Board Member George K. Whitworth 
COMMITTEE ON MUNICIPAL AND INFERIOR 








COURTS 
Stanley Howell Sigurd E. Murphy 
Chairman Arlo D. Poe 
John E. McCall Clayton B. Thomas 
T. Paul Moody Sidney H. Wall 


John C. Morrow 


COMMITTEE ON PLEADING AND PRACTICE 


Jackson W. Chance 
Chairman 

C. E. Millikan 
Board Member 

Charles H. Church 

Richard T. Drukker 

Percy V. Hammon 

A. Andrew Hauk 


Albert E. Wheatcroft 


Dee Holder 

Earl D. Killion 

Albert Mosher 

Lee G. Paul 

Edward B. Stanton 

Frank B. Yoakum, Jr. 

Franklin T. Hamilton 
Junior Member 


COMMITTEE ON PROBATE LAW AND 


Stephen M. Farrand 
Chatrman 

Howard F. Shepherd 
Board Member 

Edward L. Butterworth 

John S. Frazer 

Arthur R. Kimbrough 


PROCEDURE 


Don A. Ladenberger 
Otho G. Lord 

John W. Luhring 
Lawrence L. Otis 
Donald R. Peck 
Frank C. Sproul 
Thos. B. Williams 


PROGRAM COMMITTEE 


James C. Sheppard 
Chairman 

Stevens Fargo 
Board Member 


James L. Beebe 
Hon. W. Turney Fox 
Joseph Gregory Gorman 


John H. Saunders Junior Memb 
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COMMITTEE ON PSYCHOPATHIC COURT 


Steadman G. Smith 
Chairman 

Roy L. Herndon 
Board Member 

Alva C. Baird 

James A. Broderick, Jr. 

Leonard A. Diether 

W. I. Gilbert, Jr. 

Leslie L. Heap 

Deane F. Johnson 


COMMITTEE ON 


Howard W. Wright 
Chairman 

Richard C. Waltz 
Board Member 

John S. Chapman 

Douglas C. Gregg 

Edward Harton 


Norman Macbeth 
Lillian J. McQuitty 
Russell Seymour 
Selma Moidel Smith 
David E. Agnew 
Junior Member 
R. F. Wade, Jr. 
Junior Member 
J. Sharp Whitmore 
Junior Member 


SUBSTANTIVE LAW 


Wm. P. Haughton 

Albert E. Marks 

Lee G. Paul 

Herbert V. Walker 

Edward C. Freutel, Jr. 
Junior Member 





CALIFORNIA TRUST COMPANY 
ALWAYS RECOMMENDS THAT 
AN ATTORNEY DRAW A WILL! 


From some of our recent trust literature: 


“The first and most important thing 
to remember, therefore, is: Have your 
will prepared by your attorney. He is 
best qualified by training and experi- 
ence to properly draw that important 
document.” 


“Ifyou haven’treviewed your will with 
your attorney lately, do so now. His 
familiarity with changing laws will 
help you tokeep your will up-to-date.” 


“Your will is probably the most im- 
portant document you will ever sign. 
If it is to be effective in carrying out 
your wishes, it should be carefully 
drawn by your attorney.” 


California Trust Company 


TRUST SERVICE EXCLUSIVELY * 629 S. 
SPRING STREET 14 * MICHIGAN 0111 
MEMBER FEDERAL RESERVE SYSTEM AND F.D.!.C. 
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COMMITTEE ON SUPERIOR AND APPELLATE 
COURTS 


Alexander Macdonald Hon. Charles P. McCarthy 
Chairman George W. Prince, Jr. 
Clarence B. Runkle Oscar A. Trippet 
Board Member Alfred Wright 
John M. Hall George M. Wiener 
Clyde E. Holley Junior Member 


SPECIAL COMMITTEE TO COOPERATE WITH 
SUPERIOR COURT OF LOS ANGELES COUNTY 


Hubert T. Morrow Herbert Freston 
Chairman Richard K. Gandy 
Arnold Praeger Hon. Edwin F. Hahn 
Secretary Julius V. Patrosso 
Frank B. Belcher Norman S. Sterry 
Robert Brennan Irving M. Walker 


COMMITTEE ON TAXATION 


Joseph D. Peeler W. Sumner Holbrook 
Chairman Sydney D. Krystal 
Dana Latham F. Edward Little 
Board Member Wm. Howard Nicholas 
George T. Altman Clyde C. Triplett 
James J. Arditto Richard K. Yeamans 
George M. Bryant Robert S. Thompson 
Richard H. Forster Junior Member 


COMMITTEE ON TRAFFIC COURT 


J. Allen Davis William J. D. Lane 
Chairman Donald Redwine 
Edward C. Jones Carl J. Schuck 
Board Member Wallace W. Toelle 
William H. Brainerd Joseph J. Burris 
Hon. H. A. Decker Junior Member 
William R. Gallagher 


COMMITTEE ON UNLAWFUL PRACTICE OF LAW 


William L. Murphey Lee Combs 
Chairman Alex W. Davis 
C. E. Millikan Walter W. Heil 
Board Member Ernest R. Orfila 
Herman Bachrack A. R. E. Roome 
Rufus Bailey Junior Member 
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THE GOOD OLD DAYS 

(Continued from page 310) 
a despotic branch” (Haines, The Role of the Supreme Court in 
American Government and Politics, page 254). 

Illustrations might be multiplied, but the inference is plain. 
We of the present age are not the first, nor will we be the last, 
to make judicial decisions or tendencies with which we do not 
agree the occasion of complaint, even of despair. When men 
of the stature of Daniel Webster and John Marshall could be so 
greatly in error, perhaps we of lesser mould, fearing similar 
calamities, can also be mistaken. In this instance, at least, there 
is comfort in the possibility that we may be wrong. The actual 
decision regarding a particular issue, I venture to say. is less 
important than the fact that the issue is submitted to a court to 
decide. Therein lies the hope of the continuance, even the per- 
petuity, of constitutional government. 

The good old days were not actually as good as they appear 
in retrospect. There never was a golden age. Every age has its 
triumphs and defeats. Only in that “undefined and expanding 
future,” of which Justice Matthews speaks (Hurtado v. Califor- 
nia, 110 U. S. 516, 531) can it be determined whether we have 
experienced more of the one than of the other. 





If the people, through education by the bar, fully realized 
how important to them in their everyday lives is the mainte- 
nance of a bench manned by the most competent and impartial 
judges, they would rise in their might and demand that appoint- 
ment to the bench be removed from politics as far as possible — 
Charles M. Lyman. 
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ut FLOWERS CARRY YOUR MESSAGE 
of Good Cheer—Condolence—Congratulations or for any occasion 
Phone and Charge It .. . 
MUtual 4288—TUcker 6701 


Broadway Florists 


216% WEST FIFTH STREET 
BETWEEN SPRING STREET AND BROADWAY 
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vox populi 


Bar BULLETIN: 


Your report in the BULLETIN on the success of the insurance 
plan indicates that we may be ready for the next step. This is 
a Blue Cross or other hospitalization plan for members and 
families. If that worked well, the third step would be a plan 
for medical expenses. 


Yours sincerely, 


NoRMAN MACBETH. 





LIFE OF ROSCOE POUND 
(Continued from page 322) 
were not in the field of law study: His informal lunching with 
students at Lincoln’s Inn, “Prof. Pound was there and told 
many good things.” Seniors in his Nebraska firm assigned him 
to his first trial—against William Jennings Bryan. “Hell! Ros- 
coe—You can try that!” Or again: our third year smoker: 
“fine talks by Thayer and Pound . . . songs . . . Pound 
“Ho! Azaram,” and the climax of youthful pride, just before 
assembling for a bone dry banquet, on May 10, 1911—‘“had a 
couple with Pound at the Parker House”—not referring to that 
hostelry’s world renowned rolls. 





PSYCHOPATHIC COMMITTEE REPORTS 
(Continued from page 318) 

where neither of the other two methods would be appropriate, 

practical or available to them. 


After recommendation to and approval by this Committee, 
the Office of the Superior Court Commissioner was extended to 
include one such appointee for the Psychopathic Court and a 
former deputy county clerk, Charles E. Zaring, was appointed to 
act in such capacity for this county. 


It was observed that records and administration in connet 
tion with the Psychopathic Court were scattered in different 
places throughout the city. This Committee recommended cot- 
solidation of all such facilities and as much has been done in this 
direction as present physical facilities will permit. 
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Much difference of opinion is expressed as to the definition 
of “Mentally Ill Persons,” subject to commitment by the Psycho- 
pathic Court. In 1947 by legislative amendment this definition 

rance 
was changed to read as follows: 


ix “5040. ‘Mentally ill persons’ means persons who 

Ss and come within either or both of the following descrip- 
a plan tions: 

(a) Who are of such mental condition that they 

are in need of supervision, treatment, care, or restraint. 


(b) Who are of such mental condition that they 





FREE Estate Analysis 
and 
Planning 


You are invited to consult with 
our Trust Department regarding 
estate analysis and planning for 
any of your clients, with or with- 
out our contacting them direct. 


S We may be able to give practical 
suggestions on estate and trust 
opriate, operation that will insure maxi- 
mum protection at minimum cost. 
imittee, This service is gratuitous to all 
aded to members of the Bar. 


and a 
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are dangerous to themselves or to the person or prop- 
erty of others, and are in need of supervision, treatment, 
care, or restraint.” 


It will be observed that the foregoing definition is much 
broader than that included in our codes previously. 


STATE BAR COOPERATION ASKED 

Early in the activities of this committee it was appreciated 
that this problem is one of statewide application. The sugges- 
tion was made to the State Bar of California that it appoint a 
special committee on psychopathic courts. While favorable ac- 
tion has not been had on this request, it is to be hoped that the 
State Bar of California will actively cooperate in any legislative 
program found necessary following the committee’s final report. 

This Committee has also recommended giving notice of pend- 
ing commitment hearings to close relatives of the alleged men- 
tally ill person, instead of only to persons financially responsible 
for their support. 

Numerous problems exist which concern the work of this 
committee but which may not be directly within its scope of 
authority. For instance, particularly under the present defini- 
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OFFICERS 
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THE NEW TAX LAW! 


IF you HAVE had time to study the Revenue 
Act of 1948 you realize how drastic are the 
changes made in the estate and gift tax pro- 
visions of former acts. 

Actually, this new act may have rendered 
obsolete some of your clients’ wills, trusts, 
and estate plans — if they make provision for 
a@ surviving spouse. 

Your clients’ written plans, therefore, de- 
serve your closest scrutiny, to put them in 
harmony with this new, far reaching legisla- 
tion and thus accomplish permissible free- 
dom from tax liability. 

In revamping trust and estate plans, the 
officers in this Company’s Estate Planning 
Division are happy to offer you the facilities 
of the Trust Department. 





Southern California’s Oldest Trust Company 


Title Insurance and Trust Company 


433 South Spring Street, Los Angeles 13 
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tion of mentally ill persons, the problem of the aged and senile 
being committed to state institutions in large numbers will be 
ever present. As years pass by, the already acute problems of 
the veteran will be with us more and more. 

To date it would seem that there has been very little adequate 
handling of alcoholics. To the solution of this problem, the best 
minds of our country should be directed. Obviously, it is only 
the part of wisdom that measures should be adopted which will 
aid in the prevention of mental illness and which can properly 
come within the scope of governmental activity. 

N.B.: The Psychopathic Committee can use some more 
members who would like to help in this interesting field. Con- 
tact President Walter L. Nossaman or the author of this article. 





AMERICAN BAR PRESIDENT 
(Continued from page 312) 

I witnessed a motion picture, with sound, of the Nazi trial 
of one charged with conspiring to accomplish the death of Hit- 
ler. This proceeding consisted exclusively of a bitter, vitriolic 
denunciation screamed at the defendant by the Judge. The 
prisoner stood before the bench with bowed head, denied the 
right even to say a word in his own behalf. 


In Paris, by contrast, a trial of collaborationists was presided 
over by a judge with three jurors seated at his left and three 
at his right on the bench. The prosecutor sat on his far left, 
the recorder on the extreme right. The prisoner stood in the 
dock, his counsel sat at his feet. Judge, jurors, prosecutor, de- 
fense counsel, all talked at once. Nobody arose to address the 
Court. 


Another judge, trying black market operators, was flanked 
by one juror on either side. After the evidence was in, he an- 
nounced that they would retire to chambers to deliberate and 
would return with their decision in three minutes. At the ex- 
piration of three minutes, the decision was announced in open 
court. 

JUDGES MUST NOT SIT DOWN 

The highest court in France, the Court of Cassation, em- 

ployed a rather novel system of conference. I think there were 
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and be convinced! 





- « when it 


comes to 


You'll discover that our offices in 14 California counties 
render you an efficient and responsible service. One local 
telephone call to our Inter-County Department will bring 
fast dependable solutions to your title problems — whether 
they originate in Stockton or El Centro. Try our service - 


You'll find our local Escrow service a time saver, too. 


TRinity 
6111 


For complete Title Service 
in 14 California Counties 


SAN JOAQUIN . . STANISLAUS 
MERCED . . MADERA . . FRESNO 
KINGS . . SAN LUIS OBISPO 
SANTA BARBARA . . TULARE 
KERN . . ORANGE . . RIVERSIDE 
SAN BERNARDINO . . IMPERIAL 


ecuriiymis nsurance Company 


530 WEST SIXTH STREET 
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fourteen judges, including the Chief Justice. He surrounded 
himself with the others and all stood until a decision had been 
agreed upon. This might be tried to advantage in some of our 
courts, for when it is necessary to stand until a decision is 
reached, the process is not very slow. 

I believe the Anglo-Saxon practices are still the. best media 
for the administration of justice. There is something rather re- 
assuring in the sight of the Lord Chief Justice in England, clad 
in his red robes, presiding in a nisi prius court at the trial of 
a suit for damages resulting from the collision of a truck with a 
milk wagon. 

Every lawyer must recognize that at the threshhold of his 
career he takes his license not as a matter of right, but as a 
privilege. The monopoly which he and his brethren at the bar 
enjoy is not for the purpose of protecting them, but for ‘the 
public benefit, and this grant is continuing only during such 
time as the members of the bar by their conduct deserve the 
confidence of the people. For it is the people themselves, ulti- 
mately, who determine those who may be trusted to represent 
them in legal matters in or out of court. The people select 
their legislators, and either at the polls or by appointment 
through their agents, choose their judges. Legislators and judges 
representing the people control the privilege of admission to the 
bar. When the time comes when others may render the. serv- 
ice now committed to lawyers better than lawyers do, or as well 
at less cost, and subject to the same control of the ‘courts, then 
let the bar look to its laurels. 





NEW HUSBAND-WIFE LAW 
(Continued from page 316) 
mum deduction, provide that spouse gets 
half of estate before death taxes. 

(10) Community Property. Deducted in comput- 
ing “adjusted gross estate” for marital de- 
duction. Status depends on state law except 
that if conversion in 1942 or after April 2, 
1948, still considered community for this 
purpose. Also pro-rata expenses, etc., are 
deducted. 
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That you should review his will at this time? 
We have urged our customers to see their attorneys 
because of the recent changes in the Federal estate tax 


se gets law. (With this in mind, some attorneys are currently 





reviewing their will files.) Our trust officers welcome 


-omput- every Opportunity to cooperate with attorneys in will 
ital de- 
except 
April 2, 
‘or this 


cee UNION BANK & TRUST CO 
of Los Angeles 


THE BANK OF PERSONAL SERVICE « EIGHTH & HILL 


and estate planning. 


TRINITY 5411 * WE HAVE NO BRANCHES 
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Prior taxed property deduction. Not allowed for 
property from prior decedent dying after Decem- — 
ber 31, 1947, or gift after April 2, 1948. 4 
Gift tax credit adjusted. Advice: 3 
Check all existing wills, trusts, etc., and mall ; 
new estate planning on basis of new law. Check” 
amounts of separate property owned by each,” 
Try to arrange so estates will be equalized. 3 
Consider carefully effect of California laws— 
property acquired before April 16, 1923, or before = 
July 29, 1927, may have different tax status, 
Watch out for-Section 201.5 of Probate Code re) 
lating to rights of surviving spouse on personal 
property brought into state. 
Check insurance policies in light of new lawel 
Lots of room for argument. Watch regulations.” 
Where desire is to protect spouse, consider tru 
with all income currently to her for life, with 
general power. In case of doubt, play safe. 


g 


IV. BASIS OF COMMUNITY INTEREST OF SURVIVING 
SPOUSE. : 
The income tax basis for the community interest of the) 
surviving spouse is covered by an amendment to Section 
113(a)(5), Internal Revenue Code. Z 
(a) Under previous law, even where entire communi 
property taxed to husband, wife’s interest retained 
old cost basis. 
(b) Under new law, where death after December 
1947, wife gets new basis for her interest if af 
least half included in husband’s estate. Deemed: 
to have been inherited. 7 
) Where decedent died between October 21, 194% 
and January 1, 1948, surviving spouse given Op 
tion to use value at death or optional date if i 
was taxed in other estate. This is remedial andy 
every estate should be checked. If limitations 
have run, new law permits claim prior to Apr 
2, 1949. Very important in many cases and 
moves previous discrimination. 
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